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SECTION ONE:
EXECUTIVE SUMMARY

1.0. EXECUTIVE SUMMARY:
2.0. INTRODUCTION:
2.1. The Parties

2.1.1. The Employer is the Uganda Government represented by the Ministry of Energy and Mineral Development. Amber House Plot 29/33, Kampala Road.
2.1.2. The Engineer is M/S Nile Engineering Limited of 4th Floor, Kololo Courts, Plot 5 Prince Charles Drive and is charged with carrying out duties and or exercising authority on behalf of the Employer

2.1.3. The Contractor is M/S Dolphin Construction Limited a company incorporated in accordance with the Laws of Uganda and of P. O. Box, 233333, Kampala and of Dolphin Plaza, Plot 33 Kampala Road.
2.1.4. The Funding Agency is the World Bank
2.2. The Contract Particulars:
2.2.1. On 10th day of June, 2023, the Employer and the Contractor signed a Contract for the construction of the Gulu Hydro Dam under three lots and which is hereinafter referred to as “Gulu Hydro Dam Project” or “the Project”.
2.2.2. The execution of the Project was to be done in three lots: (1) Lot one comprising of construction of the Dam, roads and staff quarters; (2) Lot 2 comprising of construction of the Head-race tunnel and control building while Lot 3 comprised of construction of the Power Station.
2.2.3. The Three Lots were each governed by different Conditions of Contract as follows: 

(i) Lot one to which these claims relate was governed by the 1999 Conditions of Contract for Construction of for Building and Engineering Works Designed by the Employer (and which is hereinafter referred to as the “Red Book”)

(ii) Lot two was governed by the Conditions of Contract for Plant and Design Build for Electrical and Mechanical Plant and For Building and Engineering Works, designed by the Contractor (and which is hereinafter referred to as the “Yellow Book”); and 

(iii) Lot three was governed by the Conditions of Contract for EPC/Turnkey Project for Building and Engineering Works Designed by the Employer (hereinafter referred to as the “Silver Book”)
2.2.4. The Contractor executed three different contracts for the three lots. In this Claim, the Contract relied on is the Red Book, a copy of which is attached herein and is marked as “Annexure DOLPHIN 01”. 
2.2.5. Pursuant to the terms of contract executed by the Employer and the Contractor, the Contractor’s main obligations was to carry out building and engineering works comprising of construction of the dam, roads and staff quarters based on designs made by the Employer.
2.2.6. The law to which the contract is governed is the Laws of the Republic of Uganda pursuant to GCC Sub-Clause 1.4 of the Conditions of Contract.

2.3. The Contract Price and Terms of Payment:

2.3.1. The contract price for the execution of the works under Lot 1 is USD 6,000,000 (United States Dollars Six Million)

2.3.2. The Terms of Payment are provided for in the Contract and are through by measurements of works made by the Engineer guided by the rates or price for the  items specified in the contract.
2.4. Commencement Date:
2.4.1. The Site was handed over on the 8th August, 2023.

2.4.2. The execution of the works commenced on the 10th day of August, 2023

2.5. Time for Completion:

2.5.1. Pursuant to the Conditions of Contract modified by the Particular Conditions of Contract, the time for completion of Lot 1 was 12 months from the date of commencement of the works.
2.6. Contract Provisions relevant to the Claims:

2.6.1. GCC Sub-Clause 2.4 relating to Employer’s Financial Arrangements

2.6.2. GCC Sub-Clause 3.3 relating to Instructions of the Engineer

2.6.3. GCC Sub-Clause 3.5 relating to Determinations

2.6.4. GCC Sub-Clause 4.19 relating to Electricity, Water and Gas
2.6.5. GCC Sub-Clause 8 relating to Commencement, Delays and Suspension 

2.6.6. GCC Sub-Clause 13 relating to Variations and Adjustments
2.6.7. GCC Sub-Clause 16.1 relating to Contractor’s right to Suspend Work

2.6.8. GCC Sub-Clause 20.1 relating to Contractor’s Claims

[An Extract of the relevant Clauses is attached and is marked “Annexure DOLPHIN-02”]
2.7. The Contractor submits its claims pursuant to GCC Sub-Clause 20.1 of the Conditions of Contract. The extract of GCC Sub-Clause 20.1 is attached and forms part of Annexure marked “Dolphin-02”. The Contractor contends as follows; that:
2.7.1. two months after the commencement of the Project under Lot 1, the Employer requested for a proposal for the Construction of a basic airstrip alongside the road near the site for the power plant;

[Copy of the Request is attached and is marked “Annexure DOLPHIN-03”]

2.7.2. the Contractor objected to the request for proposal on grounds that the request for a proposal for construction of a basic airstrip amounted to a variation which was outside the scope of the contract;

[Copy of the Objection is attached and is marked as “Annexure DOLPHIN-04”]

2.7.3. notwithstanding the objection, the Contractor submitted a proposal under protest indicating that the request for proposal would add 5% to the overall contract price and would also require four (4) months extension of time for completion;

[Copy of the Proposal is attached and is  marked as “Annexure DOLPHIN-05”]

2.7.4. during a site meeting held on the 16th day of August, 2023, the Engineer insisted that the variations would add 3% to the contract price and no time consequence since the extra work would be executed alongside the planned activities;
2.7.5. the engineer subsequently issued a Variation Instruction to the Contractor without taking into account the proposal submitted by the Contractor and the reasons for the supporting the 5% increase in the contract price as well as the four (4) months extension of time;

[Copy of the Instruction is attached and is marked as “Annexure DOLPHIN-06”]

2.7.6. pursuant to GCC 2.4 of the Conditions of Contract, the Contractor issued a Notice to the Employer to avail them with proof of funds to pay the cost of the variation;

[Copy of the Notice is attached and is marked as “Annexure DOLPHIN-07”]

2.7.7. the Under Secretary Ministry of Energy and Mineral Development simply wrote a letter to the Contractor informing it that the “Government of Uganda was interested in the project and would fund it”

[Copy of the Letter from the Permanent Secretary Ministry of Energy and Mineral Development is attached and is marked as “Annexure DOLPHIN-08”]

2.7.8. the time for Completion of the Project has since passed with no extension of time issued by the Engineer, nor has the Employer furnished proof of funds to pay the cost of Variation.

2.7.9. The Contractor is entitled to Extension of Time of four (4) months within which to complete the project together with the construction of the basic airstrip instructed by the Employer.

2.7.10. The effect of the construction of the basic airstrip is that the total contract price increased by 5% to which the Contractor is entitled to an additional payment.

2.7.11. The Contractor gave Notice of the Claims these claims to the Engineer within the time specified by GCC 20.1 of the Conditions of Contract. 

2.7.12. The Contractor seeks determination of the above claims the details of which are stated in the section below, which demonstrates the cause, effect, entitlement as well as the substantiation.

3.0. SECTION 3: DETAILS OF THE CONTRACTOR’S CLAIMS 

3.1. CLAIM NO. 1:
CLAIM FOR EXTENSION OF TIME FOR COMPLETION OF THE PROJECT.
3.1.1. CAUSE.
i) Additional works following the Request of the Employer for a Proposal to construct a basic airstrip along the road near the site for the power plant;

3.1.2. EFFECT:
i) The Contractor submitted a program of works before commencement of the project;
ii) The program of works was approved by the Engineer;
iii) The program does not have the activities relating to construction of the basic airstrip;
iv) In order to execute the works, it requires more time to excavate the site, carry out soil investigations, purchase the materials 

3.1.3. ENTITLEMENT:
i) Four (4) additional months over and above the time fixed in the contract;
ii) The four months will take into account additional mobilization in accordance with the additional design for the basic airstrip, mobilization of materials for the airstrip, which require about two to three months to procure.
[Copy of the Revised Program showing the planned activities as well as the time for executing those activities is attached and is marked as “Annexure DOLPHIN-09”]

3.1.4. SUBSTANTIATION:
i) The Contractor relies GCC 8.4 and GCC 20.1 and states that it is entitled to the Extension of Time for Completion as claimed on account of a variation by the Employer requiring construction of a basic airstrip;
ii) An adjustment to the time for completion has not been agreed yet there is a substantial change in the quantities of several items of work included in the proposal for the construction of the basic airstrip.

3.2. CLAIM NO. 2:
CLAIM FOR ADDITIONAL COST AMOUNTING TO 5% OF THE TOTAL   CONTRACT PRICE.
3.2.1. CAUSE :
i) Additional works following the Request of the Employer for a Proposal to construct a basic airstrip along the road near the site for the power plant;

3.2.2. EFFECT:
i) Changes in the quantities of several items of work required for the construction of the basic airstrip

ii) Cost of additional labour both technical and casual

iii) Hire of additional plant and equipment 

3.2.3. ENTITLEMENT:
i) 5% of the original contract price in the Contract;
ii) The calculation of the 5% including all the components and their prices is attached and is marked as “Annexure DOLPHIN-10”.
3.2.4. SUBSTANTIATION:
i) The Contractor relies on GCC Sub-Clause 13.1 of the Conditions of Contract and states that the proposal for the construction of the basic airstrip caused a substantial change in the quantities of items included in the contract and the characteristics of the of the items of work;

ii) The basic airstrip was not part and parcel of the original design hence the justification for the additional cost

iii) GCC 20.1 of the Conditions entitles the contractor to additional payment 

3.3. CLAIM NO. 3:
CLAIM FOR COSTS FOR PREPARATION OF THE CONTRACTOR’S CLAIMS.
3.3.1. CAUSE:
i) The Contractor notified the Engineer that the proposal for construction of the basic airstrip will increase the total cost by 5% of the contract price and will require an extension of time for completion by 4 months 

ii) The Engineer did not approved an additional cost by 3% instead of 5% and did not award any time extension

iii) The Contractor hired M/S Construction Law Institute as its claims consultant

3.3.2. EFFECT:
i) Contractor incurred an a cost of claim preparation paid to CLI

3.3.3. ENTITLEMENT:
i) Contractor is entitled to reimbursement of the cost incurred amounting to USD 40,000.

3.3.4. SUBSTANTIATION:
i) In support on this Claim, the Contractor relies on the decision in James Lougley & Co. Ltd Vs. South West Regional Health Authority (1985) 25 BLR 56 TA \l "James Lougley & Co. Ltd Vs. South West Regional Health Authority (1985) 25 BLR 56" \s "James Lougley & Co. Ltd Vs. South West Regional Health Authority (1985) 25 BLR 56" \c 1 , in which it was held that, where certain works are done in preparation of an arbitration, the fees of a claims consultant for the works related in preparation of the claimant’s case are recoverable.

Dated at Kampala this …………………………, day of ………………………., 2023

_________________________

Construction Law Institute Ltd 
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